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Honoreble Sec. Iy Sheppard
Cospiroller of Putlie - cooumnts
Austin, Toxem -

Tear Siry apuuon Ho, 0-372

: Jecorsily of fees ower
sualifrying os "4istributsr”
of motor fuel under Z«c. 1
(c,. -’d‘:. 7055&, v..&.c.-{'.
i ordor to recolve snd uss
12 epriculiural tractors
his one-oightk royalty cf
distillate produted from
€28 vell by lesaee,

3y ycur corpunicaticn of Tebsuary 16, 1939, you rogusst
the opiniin ¢f this Department ugoa the 'onm!ng guostion and
supporting foat eituntion:

-

*#. Y., Zreezan, ot ux, .at.;r. Iaxus. Galluy County,
has oxecuted 8 five year gommercial leane for oil, su
«nd minorals eerrying the ususl one~-aighth royalty, to
tte Stanolird Cil end Gas Conpany,

"4 wall heo been @rilled, which hos been clasaed by

the Railroad Commisaion as a gus well, Gas produced

from this well i3 baing solc t.o the Untt.ed ;‘mduotlm
.Coxpany, of fcuaton, Jsxns. A qQuantity of ¢istillate 1o
recuverad in connection «ith tho flowine of gas from this
well, which the fee owmnar, ¥, T« Trooman, et ux, Is 4o-
pircus cf belng poid the. ona-atmth roynlw ¢f tho amount
of distillate produced for the purpose of usinz it as fuel”
for tractora iz connection with =gricultural cprraticons.

"iTho 4istilleta produced oomen within the tarxable
ratye of ;sroducw z8 dogepridsd in She definition of ‘e

Cotoy Fuel Tax law, having o flash point of rtelow 112
der:“aes Johrenbeit,



¢ C . -

Jcne Gao, T, “herpnrd, larch 2, 1939, ‘age o

"The yucstion presented for ihe cozsideraticn of
this office f2 mhether the f2¢ omiare should sualify as
a rotor fuc: &iouributor undar the ‘tatute in orasr to
Tageive payrent of tha royslty in this menner, and use
the alstillate received s royalty paymont in motorized
fara Izplerents or thoywise.”

looticn 1 {c), sxrticle 7065a, Verncn's .nnotated Civil
“tatules, definga “disctributor® of movor *usl as follows:

~ "o istributor® chall mean and f{aclude =vory pore
son in tiis ..tsle wro refincz, panufectures, sroduces,
blends cr conpounds SGtor fuel, or in eny cther manner
scouires or possesaes motor ucl snd rakes rirsv sale
of ke eazme i: this .tetej snd it shall also ianolude
=y-ry poresn iz this tate who ships, transports or
irparts acy votar fuel into thie . tete end rak s the
2iret saie o sgme ia this Jtatel”

: Jecticn 1 {€) of the above . ct Zofin~s “first cale" in
tLo following lanrunge:
ripirst Criet =bril —eea-and include ihe Jirst sale,
diztritution or use in this _tate of motor fucl refined,
. blerd«d, izported into, or ia any other maunar produwced
‘n, aojuired, posreased or brought into this ltate.”

Jecticn £ of maid lotor T'uel Tax .ew ixposes and levies
2 tax upch the *first sale™ of motor fuel, and provides that the
tax shall gcerue on such “first sale™.

Section 1 (a) ¢? the ¢t dofinoa "=otor fuel®, cnd we
shall gssume, Jor Purposes of Lris opinicn, thut the so-called
diatillate, produced. (roc 2 o8 well under the circuxstnnces and
in the manner outlined in yuvuxr letter, porsesses ruch physical

and ctemical attridutes as would bricg it withi: this deficition
ot "z_aotor Tuel™, ’ : -

3t vemains tc bts detlermined, virst, wbet: =r the Ttransfer

cr setting ovar by lessze, Zteanolind Til & Gas Company, 4o lasser,
=7, ¥, “roeran and vife, of thelr ono-ninkth royalty in this produet,

1¢ cith- r 4 "ssle®, "use” cr "dictribution”, o 88 Lo constitule
suelh bransection & "firat sale™ of otor Tusl within the Tax levy
a2 ove wantisped; 2nd secorndly, I sueh “"iict enoje® fo net thereby
iede, #3111 the une ~f xuch racaived prodvet Dy o o “rremen in
cericuilurel Lresooys Be o "rfyci v-lev, as defined, o .o Lo CeRe-

-



LODRe Gfte L. Theprardi, Uareh s, 19229, Cace 3

etitite o4ull Jrseran :nd wife TAlstri.utoers” of ~oftor fual ana
regulre LLsir ststulory cualifiestics By tsilng <ut = per it =x
tc8y N a prp r bond.

-ittout roins into the fleld or .1l end Jas law, wo thin:
23 4kS e premiced thet under the cormercial oil, rec ind ninwrsl
leaze dosoridad in your leiter, title and cuinarchip of mme-+i-hth
ol tli oil, gus and rinerals preduosd snd saved, wuc vesved i
~e “e Jreeman ond wife ug royaity-hcldere, ond titls tc seven-

-iFLths Luicreof vesled in lessee, Stanolind o011 & Ges Coxpany,.

] frem this it follows that the mere transfer or ziv.aop ovar
by tanolind il & Gaz Company, lsssee, to fi. i« Srestan and wife,
lersora, of one-slghth of ths substance produced asd saved fror the
orcperty under leoase,  constitules marely a serregation or yrertition
cf title and propsrty rights ia and to sueh rreduct, Rold n such
r.epeot.vo acounte fron the incepticn 02 tiic lenss, and does not
constitute oithar a "sale™, "use” or "distribution” uf such prcduct
within “hoe xoaning of L6 stove-guot.d definit:on cf a "first sale™
2t %3 L& s6cTue a Lvax therecn.

™ In the ca:o of .teto v, Toxas Compun,, 174 Sc. 359, it vas
seid that whare oill veil ie:sSor, who owuned interest fu casinghecd
g€as ahen 1% reacked surface, exsrciced ortisn reserv:é in esttrect
of saie ¢f ras Lo leosasze to rseceive, in licu cf xoney pay=snts,
perceatase of rasoline extractcd rrom cas by lasace, snd 2t was
ad=1:ted tLut gusoline delivered urnder opticn reprocented royalty
gacoline, lecsec was ot “owner®” of casgline delivered to lassor
under cpt.on, as respeets lesseo's liability for sasoline tsx,

«~ eccxpericon of the icukefans Act invslvaed ¢ this curse
w4th the-.otor Tusl Tax iew of Texss inficates that both measuroes
cauze tho tax to &£ccrue on the £irst "gale™, "uze™ or “distridbuticn”
cf zotor rfusl. The holding of the juprern Court of .ouisizaa thet
delivary by lespre to lesscYr of the lacier's royzliy intarsst in
certaln-casingheed gesclin~, manuraotured frop casinghead ens, 4!d
nct cenztitute alther a “distriduticn®, "use™ cor "sale” =itiin cuch
stetule, 30 a2z to acerue a tax thereon, is considarsd by us atrong
prreuasive sulthority. :

1t 1o aceordingly cur osialon hnt no 1iabllity for roucr
fue. lLoxag arisee unoger Jeeticn 2 ¢f "Tticle 7C8%a, Vernon's
snancrated LIVIY SLeluies, By rescen of the uranafer and soltins
cv-r ty tascdicd S I3 ¢ Loe Jormany e . T, C‘reecan shid wife, - ued

SOTTLILD €8 Whe frexuel oioqnel tiin, @ renresente che lntler':s . nee



-~

-

Vene 220 ‘"c h"@;‘.‘-ﬁrﬁ, ‘Qreh Q' 1339’ o= e -3 )

$ohbh reyalty. It will follow from this concliusicon thsv ., 2,

Srennan and . vife say laviully regcive Lpelr one-cienth royulty

. 2a talis oxvduct fros viaaclicd JiY & Gas Cowpany, -ithcub any
stalulory duly or oblipatlion Taostlag.apon elTlivr ol thoe periies
to “irat Jualify es -otor Zual distributore ungaer the .ct,

o

Turaine o The dt0.nd phssa of shar lmguiry, It B our | V.
epindun wiadl Wie woe of sais product by Wy - o iTooumn v efricul-
tural triciirs aand motorized ferc auuipmwnt wo.aid conutilute such -

L
]

- a “Cirst sals* within iha gratutery definition, 63 to re uire - X
Rip o floss Juallily as a CAlstributor™ ©F sulor fucl, under the 350
. ecatrolling previcionz of Lhe Lotor fucl Tax iowWe Cuch progtosed - - UM
Conorehizhwey use by Frecwen would bring hin sguarely within the ~ - -3
- Pt A

T
o

provisions of Section 13 of the olor Funi Izx iaw and éntitle  ~go°
iz thereunder, W z rotund of taxes duo wnid peld b the preduct
gotually 3u-udefe ..ul LLiD 15 Sob la b neturd ¢f un oxespilon -

v
-

;_:4
nnd does pot cxeuse Lis coopilunec with, the statutes reguiring "“"
the precursmont of a distributor’e pulnit sul Lhe posting of & .o -t
propcr bond bufors meking a4 firut “seie™, Tuse” o Tdlstriduticen™ | L.
of =otor Jucl in Jexas. . N e e AT
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